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THE REALITY OF NEPA: CAN THE ACT REALIZE ITS
POTENTIAL
GreatRivers HabitatAlliance v. U.S. Army Corps ofEngineers'
I. INTRODUCTION

The decision in Great Rivers Habitat Alliance provides for a
review of the requirements of the National Environmental Policy Act
("NEPA"). In this case, the court provides a step by step analysis of the
Army Corps of Engineers ("Corps") decision making process in issuing a
section 404 Permit ("Permit") to the City of St. Peters ("City"). The heart
of the contested issue was whether it was sufficient for the Corps to rely
upon the use of an Environmental Assessment ("EA") in making a Finding
of No Significant Impact ("FONSI") and issuing the Permit. While the
case does not involve massive amounts of monetary damages, or a
remedial measure aside from injunctive relief, the case does highlight the
ineffectiveness of applying the values of NEPA to a proposed project that
will impact the environment. This note argues that while NEPA was
enacted with a mission to protect and preserve the environment of the
United States, the actual policies and goals of NEPA go relatively
unconsidered and current legislation has deliberately undermined and
undercut the values of NEPA, leaving the Act without much effect in
achieving the purposes that spurred its enactment.
II. FACTS AND HOLDING

Great Rivers Habitat Alliance ("Great Rivers") 2 challenged the
defendant Corps' decision to grant a permit to defendant City.' The City
sought a permit in an effort to develop a mixed-use area known as

'437 F. Supp. 2d 1019 (E.D. Mo. 2006) ("GreatRivers HabitatAlliance").

2 Great Rivers will be used to refer to the Plaintiffs. Other Plaintiffs include:
Missouri

Coalition for The Environment Foundation, Baldwin Land Company, Over & Under
Land Company L.L.C., and City of O'Fallon, Missouri.
3 GreatRivers HabitatAlliance, 437 F. Supp. 2d at 1021.
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Lakeside Business Park ("Project").4 The Project also factors in the
"construction of a 500-year levee, two storm water pumping stations,
storm-water drainage channels and detention basins and road
improvements." 5 Because the Project is located in a floodplain 6 containing
wetlands,7 certain federal and state agency authorizations are necessary
before the natural condition of the area can be changed.8 One of the
agency authorizations needed is from the Corps. 9 The City applied for a
permit from the Corps to fill the wetlands and the other aquatic areas in
the Project area on October 16, 2003.10
In accordance with NEPA, the Corps issued the first public notice
for the Project on December 31, 2003.11 The public notice included an
4 Id.

The Project intends to include a variety of uses such as: office space, entertainment,
conference and manufacturing. Id.
A floodplain is defined as: 1) a flat or nearly flat surface that may be submerged by
floodwaters; 2) a plain built up or in the process of being built by stream deposition.
WEBSTER'S THIRD INTERNATIONAL DICTIONARY 873 (2002).
7Wetlands are defined as: land containing much soil moisture (such as swamp or bog) usually used in plural. Webster's Third International Dictionary 2598 (2002). 33 C.F.R.
328.3(b) (2006) defines wetlands to mean "those areas that are inundated or saturated by
surface or ground water at a frequency and duration sufficient to support, and that under
normal circumstances do support, a prevalence of vegetation typically adapted for life in
saturated soil conditions. Wetlands generally include swamps, marshes, bogs, and similar
areas."
8 GreatRivers HabitatAlliance, 437 F. Supp. 2d at 1021.
6

9Id
10Id

11Id. at 1022. Under the NEPA Policies and Goals it states that the information should

be made "available to States, counties, municipalities, institutions, and individuals,
advice and information useful in restoring, maintaining, and enhancing the quality of the
environment." 42 U.S.C. § 4332(G) (2000). Under the Clean Water Act, public
participation is required:
Public participation in the development, revision, and enforcement of
any regulation, standard, effluent limitation, plan, or program
established by the Administrator or any State under this chapter shall be
provided for, encouraged, and assisted by the Administrator and the
States. The Administrator, in cooperation with the States, shall develop
and publish regulations specifying minimum guidelines for public
participation in such processes.
33 U.S.C. § 125 1(e). The policy for issuing a Nationwide Permit states:
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invitation for public comments; sixty-nine comments were received in
response.12 Following receipt of the comments, the Corps determined that
a public hearing would be useful and held a hearing on October 21,
2004.13 During the hearing and subsequent comment period, one hundred
ninety-one written comments were presented and sixty-five oral comments
were made.14 Agencies, advocacy groups, and individuals presented
comments at the hearing.' 5
Approximately nine months later, on July 25, 2005, the Corps
completed the Permit Evaluation and Decision Document.' 6 "[T]he Corps
issued [a FONSI] and determined that a more detailed Environment
Impact Statement ("EIS") was not [needed]."" Following this decision,

Nationwide permits ("NWPs") are a type of general permit issued by
the Chief of Engineers and are designed to regulate with little, if any,
delay or paperwork certain activities having minimal impacts. The
NWPs are proposed, issued, modified, reissued (extended), and
revoked from time to time after an opportunity for public notice and
comment. Proposed NWPs or modifications to or reissuance of
existing NWPs will be adopted only after the Corps gives notice and
allows the public an opportunity to comment on and request a public
hearing regarding the proposals. The Corps will give full consideration
to all comments received prior to reaching a final decision.
33 C.F.R. § 330.1(b) (2006).
12 GreatRivers HabitatAlliance, 437 F. Supp. 2d at 1022.
"Id.
14

d

151Id.
These commenters included the Environmental Protection Agency, the
Fish and Wildlife Service, the Missouri Department of Conservation,
and the Missouri Department of Transportation, among others. As
Plaintiffs point out, several agencies and individuals, including the U.S.
Fish and Wildlife Service, the U.S. Environmental Protection Agency,
and the mayor of St. Peters, were opposed to the Project for various
reasons.
Id. at 1022 n.6.
6
Id. at 1022. These documents contain "the Corps' Environmental Assessment ("EA"),
Statement of Findings, and review and compliance determination." Id.

"Id.
395
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the Corps issued the Permit on August 16, 2005 allowing the Project to
proceed.' 8 The City began work on the Project shortly thereafter.19
Great Rivers filed the instant suit under the Administrative
Procedures Act ("APA") on September 27, 2005.20 The suit alleged that
the decision to issue the Permit was arbitrary and capricious; Great Rivers
moved for a temporary restraining order. 2 1 During the period from
September 27, 2005 to September 29, 2005, a hearing was held to
determine whether to grant temporary relief, but the claim was denied on
September 30, 2005. The Corps filed the Certified Administrative
Record on October 21, 2005.23 The parties then made cross motions for
summary judgment. 24
Great Rivers' complaint consisted of six counts. The first three
counts focused on the allegation that the Corps failed to review practicable
alternatives to the proposed Project in their decision to issue the Permit.2 5
Count four relies on the Clean Water Act ("CWA") requirement that a
jurisdictional waters delineation be completed to account for any
environmental impacts and alternatives be proposed to reduce the impacts
from the proposal.2 6 Counts five and six focused on the allegation that the
Corps failed to properly consider the "cumulative impacts of the
Project." 2 7 Ultimately after review of all arguments supporting the six
counts, the United States District Court for the Eastern District of Missouri
decided that Great Rivers failed to show that the Corps' issuance of the
Permit to the City was "arbitrary, capricious, an abuse of discretion, or
otherwise not in accordance with the law" 28 and upheld the permitting
'8 Id. The Permit was issued with the condition that the City receive a Water Quality
Certification from the Missouri Department of Natural Resources; this Certification was
received on September 8, 2005 and the Corps validated the Permit the following day. Id
I19Id.
20

d

21 id
22

d

23

id.

24
25

Id. at 1024.
Id. at 1035.
27
Id. at 1036.
28 Hereinafter the standard is referred to as arbitrary or
capricious.
26
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decision made by the Corps by granting the summary judgment in favor of
the Corps on all six counts. 29
III. LEGAL BACKGROUND

A. NationalEnvironmentalPolicy Act ("NEPA")
NEPA was a pioneering piece of legislation, 30 earning it the title of
the "Magna Carta" of environmental legislation.3 With this act, Congress
recognized the importance of maintaining a healthy environment in light
of the urbanization and industrial growth in the country. 32 The
congressional declaration of NEPA specifically identified the purposes of
the Act to include ensuring that each successive generation of Americans
is compelled to care for the environment, 33 that Americans live in safe and
healthy surroundings, 34 achieve the greatest benefits from the environment
29 Id. at 1040.
30 86 AM. JUR. 3D ProofofFacts § 99 (2006).

Robert G. Dreher, GEO. ENVTL. L. & POL'Y INST., NEPA Under Siege: The Political
Assault on the National EnvironmentalPolicy Act, 1 (2005); William Snape I & John
M. Carter II, Weakening NEPA: How the Bush Administration Uses the JudicialSystem
to Weaken EnvironmentalProtections, ENvT'L L. INST. 1 (2003).
3242 U.S.C. § 4331(a) (2000). Section 4331(a) reads:
(a) The Congress, recognizing the profound impact of man's activity on
the interrelations of all components of the natural environment,
particularly the profound influences of population growth, high-density
urbanization, industrial expansion, resource exploitation, and new and
expanding technological advances and recognizing further the critical
importance of restoring and maintaining environmental quality to the
overall welfare and development of man, declares that it is the
continuing policy of the Federal Government, in cooperation with State
and local governments, and other concerned public and private
organizations, to use all practicable means and measures, including
financial and technical assistance, in a manner calculated to foster and
promote the general welfare, to create and maintain conditions under
which man and nature can exist in productive harmony, and fulfill the
social, economic, and other requirements of present and future
generations of Americans.
§ 433 1(b)(1).
3Id.
3
4 Id. § 4331(b)(2).
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without unintentionally causing any negative impact on the environment,3 5
balance the population with the resources, 3 6 and seek alternative
renewable resources to preserve the depletable resources. 37
NEPA extends to all federal legislative proposals and applies to all
federal government agencies. It requires all agencies to research and
produce in writing a study indicating the environmental impacts of the
proposed actions that may affect the environment. 38 The Act required
agencies to directly consider environmental impacts of all federal
actions. 39 Included in this evaluation, NEPA stresses a proactive approach
to alleviating the impacts on the environment by requiring identification of
40
alternatives to the proposal and developing any possible alternatives.
The focus on providing alternatives is often referred to as "mitigating
measures." 41 The NEPA provisions attempt to counteract the long term
3s

Id. § 433 1(b)(3).

36

1 d § 4331(b)(5).
3
1 d. § 4331(b)(6).

SId. § 4332(A), (C). Section 4332(C) states:
(C) include in every recommendation or report on proposals for legislation
and other major Federal actions significantly affecting the quality of the
human environment, a detailed statement by the responsible official on(i) the environmental impact of the proposed action,
(ii) any adverse environmental effects which cannot be avoided should the
proposal be implemented,
(iii) alternatives to the proposed action,
(iv) the relationship between local short-term uses of man's environment
and the maintenance and enhancement of long-term productivity, and
(v) any irreversible and irretrievable commitments of resources which
would be involved in the proposed action should it be implemented.
Prior to making any detailed statement, the responsible Federal official shall
consult with and obtain the comments of any Federal agency which has
jurisdiction by law or special expertise with respect to any environmental
impact involved. Copies of such statement and the comments and views of
the appropriate Federal, State, and local agencies, which are authorized to
develop and enforce environmental standards, shall be made available to the
President, the Council on Environmental Quality and to the public as
provided by section 552 of Title 5, and shall accompany the proposal
through the existing agency review processes.
9
Id. § 4332 (A)-(C).
40 Id. § 4332 (C)(iii), (E).
41 86 AM. JUR. 3D ProofofFacts § 99 (2006).
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effects of an action on the environment by seeking to discover viable
alternatives where appropriate. 42 A detailed account of the impact the
proposal will have on the environment is created through the completion
of an EA 4 3 or an EIS." An EA can be prepared at any point in the
planning process, but is not necessary if an EIS will be used.45 An EA has
been referred to as the "low-budget" form of the EIS, 46 but can be helpful
in determining whether an EIS is needed 47 or whether a request for a
FONSI 48 can be made.
While NEPA calls for extensive research of environmental impacts
and documentation of the results, the act does not grant the right to file a
civil suit in the event a violation. 49 Citizens are not left completely without
recourse though, as private citizens may seek judicial review of an
agency's actions under the APA. 50 The APA establishes the power of the
court to compel an agency to comply with NEPA if the agency is out of
compliance, as well as outlines the standard of review for an agency's
action as arbitrary and capricious.5 ' In reviewing issued permits, courts
42 U.S.C. § 4332(C).
40 C.F.R. § 1501.3 (2006).
"Id. § 1501.4.
45Id. § 1501.3.
42
4'

Cronin v. U.S. Dep't. of Agric., 919 F.2d 439, 443 (7th Cir. 1990).
§ 1501.4.
48 A statement of FONSI can be made based on the development and proposal of
mitigating factors, even if to be carried out by a third party. Audubon Soc. of Cent. Ark.
v. Dailey, 977 F.2d 428 (8th Cir. 1992).
49 42 U.S.C. § 4332 (2000).
s0 5 U.S.C. § 706.
s1 Id. Section 2 of the statute establishes the standard of review:
(2) hold unlawful and set aside agency action, findings, and
conclusions found to be-(A) arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law;
(B) contrary to constitutional right, power, privilege, or immunity;
(C) in excess of statutory jurisdiction, authority, or limitations, or short
of statutory right;
(D) without observance of procedure required by law;
(E) unsupported by substantial evidence in a case subject to sections
556 and 557 of this title or otherwise reviewed on the record of an
agency hearing provided by statute; or
(F) unwarranted by the facts to the extent that the facts are subject to
46

47 40 C.F.R.
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utilize the arbitrary and capricious standard. 52 When the completion of an
EA results in a FONSI, and an EIS will not be used to review an
additional impacts, the arbitrary and capricious standard is applied.
When it can be shown that a "hard look" has been given to identify the
relevant environmental concerns, there is no reason for the court to reverse
the decision to issue a permit based on a FONSI. 54 The findings made in
the EA need not be elaborate, as long as the assessment recognizes the
impacts likely to occur.5 5 Since the statute does not clearly articulate the
outcomes to be achieved, the court relies on the showing of a good faith
effort to comport with the values NEPA seeks to protect. 56 As long as
there is a clear understanding of how the decision was reached, based
upon relevant factors, the decision will be upheld."
B. The Clean Water Act ("CWA

)58

The CWA provides for restoring and maintaining, not only the
biological integrity, but also the physical and chemical properties, of all of
the nation's waters. 59 The statue outlines the responsibilities and powers
of the states to determine how to develop the land and waters in their state,
as well as prevent and eliminate pollution from the waters.6 0 While the
states are supposed to make these determinations on their own, advice and

trial de novo by the reviewing court.
In making the foregoing determinations, the court shall review the
whole record or those parts of it cited by a party, and due account shall
be taken of the rule of prejudicial error.
Id. § 706(2).
52 Newton County Wildlife Ass'n v. Rogers, 141 F.3d 803, 809 (8th Cir. 1998) (en banc).
5 Goos v. I.C.C., 911 F.2d 1283, 1292 (8th Cir. 1990).
54
Newton County Wildlife Ass'n , 141 F.3d at 809.
ss Sierra Club v. U.S. Forest Service, 46 F.3d 835, 839 (8th Cir. 1995).
56 Minn. Pub. Interest Research Group v. Butz, 541 F.2d 1292, 1299 (8th Cir. 1976); Mid
States Coal. for Progress v. Surface Transp. Bd., 345 F.3d 520, 533-34 (8th Cir. 2003).
5 Motor Vehicle Mfrs. Ass'n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983).
58 The CWA is codified in 33 U.S.C. § 1251 (2000).
5
9 Id. § 1251(a).
60
Id. § 1251(b).
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guidance of the Administrator' of the chapter is to be sought.62 The CWA
also encourages public participation in the decision-making process; the
public is to aid the Administrator and the state during the development,
revision, or enforcement of a plan.6 3 Public input extends to situations
requiring the filling 64 or dredging6 5 of affected water areas because the
Corps must give notice and hold a public hearing before issuing a
permit.6 6 After the hearing, a permit may be issued if the effects of the
filling and dredging will result in only "minimal cumulative adverse
effect[s] on the environment". The Corps is not to issue general permits
if, after the public hearings, it determines the filling and dredging actions
will have an adverse affect on the environment.6 8
Persons seeking to affect areas covered under the CWA have to
seek a permit.69 The CWA establishes the Corps as the agency responsible
for working with the EPA as the Administrator of the CWA. 70 The
interplay between the EPA and the Corps is highlighted by the overlap in
the process to issue permits because the Corps 7 1 makes determinations as
61The

statute identifies the Environmental Protection Agency ("EPA") as the
Administrator of the chapter. Id. § 1251(d).
62 id
6
1 d. § 1251(e).
6 Filling means the placing of materials
in waters of the United States where the material has the effect of: (i)
[r]eplacing any portion of a water of the United States with dry land; or
(ii) [c]hanging the bottom elevation of any portion of a water of the
United States . . ..

Examples of such fill material include, but are not

limited to: rock, sand, soil, clay, plastics, construction debris, wood
chips, overburden from mining or other excavation activities, and
materials used to create any structure or infrastructure in the waters of
the United States.... The term fill material does not include trash or
garbage.
33 C.F.R. § 323.2(e)(l)-(3) (2006).
65 "The term 'dredged material' means material that is excavated or dredged from waters
of the United States." Id. § 323.2(c).
66 33 U.S.C. § 1344(e)(1).
67
Id.
61 Id. § 1344(e)(2).
6
1Id. § 1344.
70
Id. § 1344(c).
71The Corps acts through the Secretary of the Army and is in charge of regulating
permits. Id. § 1344(d).
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to issuance of the permits, but the EPA designs the requirements of the
issuance procedure and reserves the right to overturn a decision by the
Corps.7 2 The statute makes clear that the CWA is not intended to
supersede state law, but is designed to promote cooperation by the states
and federal agencies in eliminating and reducing water pollution while
maintaining water resources.7 3
The general policies for the Corps' evaluation of a permit are
based on a public interest review that balances the benefits to be achieved
from a project proposal in light of the detriments it may cause.7 4 This
process is designed to take into account the utilization of natural resources
and the impacts and cumulative effects on all relevant factors, including:
conservation, economics, wetlands, needs and welfare of people, land
use.75 With specific regard to wetlands, a balancing test is applied before
issuing a permit.7 6 Wetlands are considered valuable environmental
resources and any unnecessary destruction or alteration should be avoided
and are considered against public interest.77 The act defines a wetland as
an area that is "inundated or saturated by surface or ground water at a
frequency and duration sufficient to support, and that under normal
circumstances do support, a prevalence of vegetation typically adapted for
life in saturated soil conditions." 78 "[S]wamps, marshes, bogs, and similar
72

7

Id. § 1344(b), (c).
1Id. § 1251(g).

33 C.F.R. § 320.4(a)(1) (2006).
Id. The section states:
That decision should reflect the national concern for both protection
and utilization of important resources. All factors which may be
relevant to the proposal must be considered including the cumulative
effects thereof: among those are conservation, economics, aesthetics,
general environmental concerns, wetlands, historic properties, fish and
wildlife values, flood hazards, floodplain values, land use, navigation,
shore erosion and accretion, recreation, water supply and conservation,
water quality, energy needs, safety, food and fiber production, mineral
needs, considerations of property ownership and, in general, the needs
and welfare of the people.
Id.
6 33 C.F.R. § 320.4(b)(3).
n7 Id. § 320.4(b)(1).
Id. § 328.3(b).
74
75

402

THE REALITY OFNEPA

areas" are generally included in this definition. 7 9 Criteria have been
established to determine whether a wetland is considered to have a
valuable impact on the environment: examining if it serves as a water
purification system, if they are scarce in the area, or if it serves as storage
for rainwater.8 0 Under the balancing analysis, no permit is issued which
causes damage or alters an important wetland area unless the benefits of
the proposal outweigh the detriments caused.' Since NEPA requires
environmental concerns of all federal actions to be addressed, this allows
for an additional layer of environmental protection when the Corps uses
the CWA and NEPA in conjunction to review environmental concerns and
impacts in issuing a permit. 82

79 id

so See id. § 320.4(b)(2). The statute identifies the following as important wetland
functions:
(i) Wetlands which serve significant natural biological functions,
including food chain production, general habitat and nesting, spawning,
rearing and resting sites for aquatic or land species;
(ii) Wetlands set aside for study of the aquatic environment or as
sanctuaries or refuges;
(iii) Wetlands the destruction or alteration of which would affect
detrimentally natural drainage characteristics, sedimentation patterns,
salinity distribution, flushing characteristics, current patterns, or other
environmental characteristics;
(iv) Wetlands which are significant in shielding other areas from wave
action, erosion, or storm damage. Such wetlands are often associated
with barrier beaches, islands, reefs and bars;
(v) Wetlands which serve as valuable storage areas for storm and flood
waters;
(vi) Wetlands which are ground water discharge areas that maintain
minimum baseflows important to aquatic resources and those which are
prime natural recharge areas;
(vii) Wetlands which serve significant water purification functions; and
(viii) Wetlands which are unique in nature or scarce in quantity to the
region or local area.
33 C.F.R. § 320.4(b)(2)(i)-(viii).
8 Id. § 320.4(b)(4).
82 53 AM. JUR. Trials § 511 (2006); 42 U.S.C.
§ 4332 (2000).
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IV. INSTANT DECISION

After reviewing the standard of review requirements for summary
judgment,8 3 the court addressed the main arguments. In this case, Great
Rivers requested "judicial review of the Corps' decision to issue the
Permit." 84 Under the APA, a reviewing court must uphold an action made
by the agency unless it is arbitrary or capricious." 85 Considering the APA
standard, the court first addressed Great Rivers' concern that the Corps did
not meet their responsibilities under the CWA and other regulations86 in
considering practicable alternatives8 7 that would have had less impact on
the aquatic environment. 88 In reviewing this complaint, the court noted
general disfavor in the regulations with building on a floodplain. The court
held that in order to avoid building in a floodplain, practicable alternatives
should be considered and efforts to mitigate the possible damage to
aquatic ecosystems should be explored. 89 However, in order to make a
determination of practicable alternatives, the purpose of the Project needed
83 "Pursuant to Federal Rule of Civil Procedure 56(c), a court may
grant a motion for

summary judgment only if all of the information before the court shows 'there is no
genuine issue of material fact and the moving party is entitled to judgment as a matter of
law."' GreatRivers HabitatAlliance, 437 F. Supp. 2d 1019, 1022 (E.D. Mo. 2006)
(quoting FED. R. Civ. P. 56(c)).
Id. at 1023.
SId. at 1023 (citing 5 U.S.C. § 706(2)(A) (2000)). "A decision is arbitrary and
capricious if the agency has relied on factor which Congress has not intended it to
consider, entirely failed to consider an important aspect of the problem, offered an
explanation for its decision that runs counter to the evidence before the agency, or is so
implausible that it could not be ascribed to a difference in view or the product of agency
expertise." Id. (citing Motor Vehicle Mrfs. Ass'n v. State Farm Mut. Auto Ins. Co., 463
U.S. 29, 43 (1983)).
86 These regulations included the City's permitting regulations, and the directive of
Executive Order regarding Floodplain Management. Id.; Exec. Order No. 11,988, 42
Fed. Reg. 26,951 (May 24, 1977).
87"'An alternative is practicable if it is available and capable of being done after taking
into consideration cost, existing technology, and logistics in light of overall project
purposes."' GreatRiver HabitatAlliance, 437 F. Supp. 2d at 1024 (quoting 40 C.F.R. §
230.10(a)(2)).
88 Id.

9Id. See 33 C.F.R. § 320.4(l)(3); Exec. Order No. 11,988 § II(a)(2), 42 Fed. Reg.
26,951 (May 24, 1977).
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to be defined in order to ascertain which additional sites could meet the
needs of the Project.90
In the analysis, the court stated the Corps had a duty to consider
the development objectives the City outlined for the Project and
determined that the Corps' statement of Project purpose and five criteria91
mirrored the City's report entitled, "Practicable Alternatives Analysis for
the Proposed city of St. Peters Lakeside Business Park" ("PAA"). 92 In
reviewing the established objectives, the court found the City's objectives
were not arbitrary because the objectives took into account the PAA,9 3
which relied on three previous studies 94 evaluating how to best provide for
the economic growth of the City.9 5 The City was able to show the Corps
reviewed other possible site proposals and determined that due to "cost,
technological, and logistical considerations" the Project's purpose could
not be realized in any location other than the Project site.9 Since the
Corps evaluated proposed alternatives and conveyed reasons why the

90

Id. at 1024.

91The Corps' determined that "[t]he purpose and need of the project is to construct a new

levee providing flood protection to a proposed development area known as Lakeside
Business Park ... the Corps further determined that five criteria were necessary to
implement the plan: "(1) located in the City; (2) a total areas of approximately 1,200 to
1,400 acres; (3) not be adjacent to substantial residential areas; (4) a 'useable' area of
approximately 500 to 800 acres, excluding rights-of-ways, open space, environmentally
unavailable areas, drainage areas, and utilities; and (5) located on an interstate highway
or major thoroughfare close to a major intersection with good connections to existing
highway arteries." Id. at 1025.
92

d.

93 The PAA was completed by McKinney Associates, a consultant for the City. Id.

The studies include: "(1) a 'Competitive Analysis 2004 Report,' commissioned by the
Economic Development Center for St. Charles County, comparing various site selection
factors and drawing certain conclusions concerning the particular strengths and
weaknesses of St. Charles County; (2) a 'Market and Land Absorptions Projections,'
which outlines the economic basis for new land development opportunities in St. Peters;
and (3) a 'St. Peters Route 370 Tax Increment Financing Redevelopment Plan,' the
purpose of which was to identify the major infrastructure improvements, including the
levee, that the City believed would be necessary to ensure future development
opportunities in the Highway 370 corridor." Id. at 1025-26.
9

96 Id.

Id. at 1027-28.
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alternatives were non-practicable, the decision was not considered
arbitrary or capricious. 97
To support its holding, the court looked to evidence of the Corps'
decision making process: all but one alternative was considered either too
small, too expensive to develop, too closely situated to residential areas, or
the areas contained jurisdictional waters or the area was a suspected or
actual wetlands site and were rejected. 9 8 Additionally, the PAA assessed
the possibility of commencing "no action," but since this alternative did
not meet the goals and specific criterion of economic growth of the City,
this alternative was rejected. 99 The PAA also took into consideration two
"no-levee" alternatives.100 These alternatives were also rejected because
they would require a smaller development area and the need to fill in the
area creating "cost-prohibitive issues."to1 A levee realignment alternative
was also considered in the PAA, but because the alignment would infringe
on other public lands as well as create engineering and maintenance
concerns, the decision to rule out this alternative was not arbitrary.102 In
addition to the PAA, the Corps also invited comments and reviews from
the public by issuing a public notice, and held a public hearing in which
oral statements were given, among the commenters were "federal and state
agencies, federal, state, and local officials; and the general public." 03
The consideration and evaluation of the "Available Alternative Site
Study for City of St. Peters Missouri" ("ORES"),10 4 in addition to the
PAA, further indicated the Corps met the obligation to review
alternatives.1os While the ORES did name additional sites for
consideration, the sites were considered either too small or improperly
zoned for industrial-commercial use and did not meet the proposed goals
and criteria of the City.' 0 6 The court concluded the Corps addressed the
97

Id. at 1030.
Id. at 1029.
"Id. at 1028.
1
Id.
98

101Id.
102id

'o3 Id at 1029.

' Id. The ORES was prepared on behalf of Great Rivers. Id.
'os Id at 1030.
106

id.
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alternative sites and plans raised by the public by acknowledging the
suggestions and responding to the public's suggestions; this response
satisfied the decision not to accept the alternative under the Act. 07
Additionally, Great Rivers asserted the CWA requirement of a
jurisdictional waters "delineation" of the proposed Project area to consider
potential environmental impacts and any possible alternatives to avoid the
impacts was not met.108 The court focused on the Corps'
acknowledgement that the Project levee would be surrounded by 121 acres
of wetlands, but did not indicate what impact the Project would have on
the wetlands.1 09 The Plaintiffs further assert that without a determination
of the impact upon the wetlands, the issuance of the permit would be an
arbitrary and capricious violation of the CWAl10 Relying on the analysis
in the EA" and the fact that Great Rivers did not dispute or provide any
contrary evidence to the conclusions reached in the EA, the court granted
summary judgment in favor of the City.1 2 The finding indicated the Corps
properly considered the wetlands in the area and decided the sites would
not be adversely impacted by the construction of the levee." 3
The final two counts addressed the allegation that the Corps failed
to appropriately consider the collective impact of the Project on the
proposed site.11 4 Specifically, Great Rivers claimed the EA did not meet
the NEPA standards in sufficiently outlining, nor evaluating, the
cumulative environmental impacts the Project would have, given the EA
did not encompass an evaluation of the impacts of flooding on the area in
accordance with the CWA. 115

'o?
'os

Id. at 1029.
Id. at 1035.

19Id.
ni Great Rivers did not make comment on the Corps' provision of wetland and
jurisdictional maps, nor the EA, which discussed the protection of eleven wetland sites,
or the Missouri Department of Transportation's wetland mitigation site and borrow lake.

Id.
112Id. at 1035-36.

113 Id.

114Id. at 1036.
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With regard to the claims, the court decided the Corps' EA
identified and evaluated areas of environmental concern" 6 in accordance
with the requirements of NEPA." 7 Since the regulation does not require
or identify a certain assessment tool to be used in evaluating cumulative
impacts, the fact that the Corps reviewed the cumulative impacts is enough
to satisfy the requirements of NEPA." 8 While the court noted some
inconsistent and confusing statements about the level of responsibility the
Corps had in conducting the cumulative evaluations, these concerns did
not detract from the fact that the Corps conducted an evaluation of the
environmental impacts and independently verified that the Project would
not cause an adverse cumulative effect on flooding.11 9 Based on this
reasoning, the court held the Corps' decision was not arbitrary or
capricious and was entitled to summary judgment in their favor as to all
claims.1 20 In analyzing the assessment tools and information that the
Corps gathered in evaluating the City's proposal for the Project Permit, the
court held that Great Rivers failed to show how the Corps' decision to
issue the Permit was in any way arbitrary or capricious.121
V. COMMENT
NEPA's lofty aspirations of ensuring a healthy environment for
generations to come, despite industrial growth and urbanization, have
clearly been set to the back burner.122 After thirty six years, NEPA is
showing signs of wear and tear. The congressional declaration of the
national environmental policy discussed
This evaluation took into consideration the cumulative effects of flooding on the area.
Id. at 1039.
116

"8 Id This review included a local engineering firm's assessment of the proposal to
build the levee and determined that, under the Federal Emergency Management Agency
established methodology, the Project would not affect the "100-year regulatory floodway
elevation." Id. at 1038. This review included other hydraulic studies provided by the
City in addition to the Corps' Hydraulic Branch impendent studies of the flood heights of
the Project area. Id at 1038-39.
9
" Id. at 1039.
20

1

Id at 1040.

121
122

.

42 U.S.C. § 4331I(a), (b)(1) (2000).
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the profound impact of man's activity on the interrelations
of all components of the natural environment, particularly
the profound influences of population growth, high-density
urbanization, industrial expansion, resource exploitation,
and new and expanding technological advances and
recognizing further the critical importance of restoring and
maintaining environmental quality to the overall welfare
and development of man
as the foundation for the creation of NEPA.1 2 3 Congress sought to achieve
the goals and policies of NEPA by all practicable means necessary to
preserve natural resources for future generations and maintain "a balance
between population and resource use." 24
In this effort, NEPA refers to the federal government as a trustee of
the environment for generations of Americans to come.125 This use of the
word trustee conveys a duty to the government to protect and preserve the
environment for its beneficiaries, the citizens of the United States.12 6 The
significance of the use of trustee though comes in the understanding of the
fiduciary duty that the term trustee encapsulates.1 27 A fiduciary duty is
defined as "[a] duty of utmost good faith, trust, confidence, and candor
owed by a fiduciary . . . to the beneficiary . . . ; a duty to act with the

highest degree of honesty and loyalty toward another person and in the
best interests of the other person . . . ."128 Under NEPA, the federal
government is identified as the trustee and the American public as the
beneficiary of the environment, creating a standard of care owed to the
Id. § 4331(a).
' d. § 4331(b)(1), (5).
25
1 1Id. § 4331(b)(1).
123

24

The word trustee is defined as: "[o]ne who, having legal title to property, holds it in
trust for the benefit of another and owes a fiduciary duty to that beneficiary." BLACK'S
LAW DICTIONARY 1553 (8th ed. 2004).
127 Fiduciary is defined as: "[a] person who is required to act for the benefit of another
person on all matters within the scope of their relationship; one who owes to another the
126

duties of good faith, trust, confidence, and candor." Id. at 658. It is further defined as:
"[o]ne who must exercise a high standard of care in managing another's money or

property." Id.
118 Id. at 545.
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beneficiaries to manage the property in good faith. When reading the
policies and goals of NEPA, the value of the environment and ensuring its
preservation seem to be of the highest level of importance. However, at
the same time, there appears to be a disconnect in the practical application
of NEPA in fulfilling the purposes and goals.
At the time of NEPA's creation in 1969 and the official enactment
on January 1, 1970,129 the government was responding to concerns of
population growth and urbanization.' 30 Given the concerns acknowledged
in the late 1960s of the population growth and the care necessary to
manage the environment for the future,'31 it would stand to reason that
these concerns would only be heightened by the current population
growth.132 However, despite these concerns, the protectionist3 3 zeal in
applying NEPA has been replaced by a reluctance to take action.'
129 Geoffrey Garver, A New Approach to Review of NEPA Findings ofNo Signficant
Impact, 85 MICH. L. REv. 191, 191 (1986) (citing 42 U.S.C. §§ 4321-47 (1982)); Dreher,
supra note 31, at 1-2.
13 42 U.S.C. § 4331(a). At the time of the enactment, the population of the United States
was recorded as 179,323,175, with 125,268,750, or 69.9%, residing in urban areas,
compared to 54,054,425, or 30.1%, residing in rural areas. U.S. Census Bureau, 1990
CENSUS OF POPULATION AND HOUSING 26, 8 (1993). Since that time, the population has
only grown with the 2000 census reflecting the population as 281,421,906. U.S. Census
Bureau: Census 2000, http://www.census.gov/main/www/cen2000.html (last visited Nov.
9, 2006). This number reflects the largest population growth for a decennial in history.
Marc J. Perry & Paul J. Mackun, U.S. Census Bureau, Population changeand
Distribution:Census 2000 Brief 1-2 (2001). Of the total population, 193,562,480, or
68.8%, were reported to reside in urban areas, while 12,900,087, or 4.6%, were reported
to reside in rural areas. U.S. Census Bureau, UNITED STATES SUMMARY: 2000:
POPULATION AND HOUSING UNIT COUNTS, 6-7 (2004). 46,161,280 were reported as "not
in place" as related to rural areas and 28,798,059 were reported as "not in place" as it
related to urban areas. Id.
131 See generally 42 U.S.C. §§ 4331-32.
132 The United States population was recorded to have reached
300 million at 7:46 a.m.
ET on October 17, 2006. NPR, U.S. Populationtops 300 Million,
http://www.npr.org/templates/story/story.php?storyld=6282117 (last visited Nov. 9,
2006).
1 Before reaching an ultimate decision in Great Rivers HabitatAlliance, the court
acknowledges some discrepancies in the Corps' responsibilities as they related to the EA,
but ultimately decides to avoid the problem and rely upon a meaningless definition to
allow the Corps' actions. GreatRivers HabitatAlliance, 437 F. Supp. 2d 1019, 1039-40
(E.D. Mo. 2006).
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In GreatRivers HabitatAlliance the court's assessment of NEPA's
goals focuses on a part of a sentence taken from the congressional
declaration of purpose calling for the elimination of damage to the
environment.134 By only focusing on this aspect of the congressional
intent, the court disregarded the language of the policy which refers to the
federal government as trustee of the environment and the implication of
the duty owed by the government.s35 This restricted view of NEPA's goals
results in a restricted analysis of the Corps's actions. In this case, the court
recognized the Corp issued the Permit based on an assessment of the
practicable alternatives to the proposed project completed only on the
EA.1 36 While the court acknowledges the Corps' must review the
practicable alternatives as a requirement under NEPA before issuing a
permit,137 the court ultimately rests on the mere fact that alternatives were
proposed and reviewed by the Corps and a reasonable explanation was
provided for the decision made; there is no consideration for the level of
scrutiny applied to the evaluation of the alternatives. 138 The court relied
upon the two reasons given by the Corps as a sufficient explanation for
disposing of the proposed alternatives and did not require additional

13 4

Id. at 1036. Here the court quotes 42 U.S.C. § 4321, the congressional declaration of
purpose, stating "NEPA's goals include the promotion of 'efforts which will prevent or
eliminate damage to the environment and biosphere and stimulate the health and welfare
of man."' Id. The congressional declaration of purpose states:
The purposes of this chapter are: To declare a national policy which
will encourage productive and enjoyable harmony between man and his
environment; to promote efforts which will prevent or eliminate
damage to the environment and biosphere and stimulate the health and
welfare of man; to enrich the understanding of the ecological systems
and natural resources important to the Nation; and to establish a
Council on Environmental Quality.
42 U.S.C. § 4321.

'" 42 U.S.C. § 433 1(b)(1).
GreatRivers HabitatAlliance, 437 F. Supp. 2d at 1024-35.
Id. at 1027 (citing 40 C.F.R. § 230. 10(a)(2) (2006); 40 C.F.R. § 230.6(b)) (need to
consider any practicable alternatives and the seriousness of any adverse environmental
impact should define the scope of the alternatives analysis).
in Id. at 1034-35.
37
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information.139 This conclusion by the court further indicates a reluctance
to push the Corps to exhaust any possible alternative.
The reluctance of the court to expend effort seems to mirror the
reluctance of the Corps to zealously protect the environment.140 in
reviewing the alternatives and assessing the practicability of the
alternatives, the Corps rests upon five criteria; the court concedes during
the analysis that the five criteria are a near carbon copy of the City's
purposed criteria and purposes outlined in the City's PAA.141 Given that
the goals of the City's plan do not include the protection and preservation
of the environment, it is difficult to understand how the Corps' goals could
be an exact replica of the City's goals. The court also acknowledges that
the Corps reviewed public commentaries in reaching the decision to issue
the Permit, but the analysis does not encapsulate the consensus of the
public comments and what alternatives were proposed via the public
commentary.142 This passing mention of the public's input disregards the
importance given to the public's participation under both NEPA and the
CWA.143 After the analysis, the court states that while a different decision
may have been reached as to whether to reject the proposed alternatives,
"the Court cannot say that the Corps' rejection of [alternatives] was
Id. at 1033 (indication that the Corps articulated two reasons for not utilizing
alternative C).
140 In reviewing the permits reviewed by the Corps'
Kansas City district office from
January to October of 2006, of the eighty permit applications, sixty-nine permits were
issued and ten were withdrawn; only one permit was denied in that ten month period.
U.S. Army Corps of Engineers, http://www.usace.army.mil/cw/cecwo/reg/district.htm
(follow "Permits" link for the Kansas City Branch) (last visited Nov. 17, 2006).
141Great Rivers HabitatAlliance, 437 F. Supp. 2d at 1025. The criteria were:
(1) [L]ocated in the City; (2) a total area of approximately 1,200 to
1,400 acres; (3) not be adjacent to substantial residential areas; (4) a
"usable" area of approximately 500 to 800 acres, excluding rights-ofways, open space, environmentally unavailable areas, drainage areas,
and utilities; and (5) located on an interstate highway or major
thoroughfare close to a major intersection with good connections to
existing highway arteries.
Id.
142 Id. at 1028-29. It is interesting to note that the mayor of City was opposed to the
construction of the Project and made a presence during the public forum. Id at 1022 n.6.
143 See 33 U.S.C. § 1344 (e)(1) (2000); 53 AM. JuR. Trials § 511 (2006); 42 U.S.C. §
4332.
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arbitrary or a clear error of judgment."'" In the end the court concludes
the Corps has much discretion in reaching decisions, and as long as there
is some form of review of the alternatives, the Corps' decision will
stand; 145 the court showed little concern for holding the Corps responsible
for anymore than the bare minimum of compliance with the NEPA
requirements.
Considering the court's cursory review of the Corps' rejection of
the alternatives, it is little surprise the quick manner in which the court
dismissed the concern regarding the 121 acres of wetlands upon which the
Project will be built. 146 Great Rivers indicated the Corps was aware of the
121 acres of wetlands and the EA stated there were 11 wetland sites in the
proposed Project area, but the Corps did not address how the area would
be impacted. 147 The Corps relied on the finding in the EA that there
"should not be adverse" impacts on the wetlands given the on site
mitigation.14 8 Ultimately the court dismissed this issue by indicating that
Great Rivers did not meet the burden of proof on this issue;' 49 however,
this issue raises the concern of when the Corps should be proactive in
supplementing the EA, or pushing for an EIS, since there was a potentially
grave environmental concern raised and little to no explanation of how to
minimize or avoid this risk.'" 0
'"GreatRivers HabitatAlliance, 437 F. Supp. 2d at 1032.
145Id. at 1032-35.
146Id. at

1035-36.

147Id. at 1035.
148 id
149 id

0 Id.at

1022. An EIS is a detailed written statement as required under NEPA. 40
C.F.R. § 1508.11 (2006).
In determining whether to prepare an environmental impact statement
the Federal agency shall:
(a) Determine under its procedures supplementing these regulations
(described in § 1507.3) whether the proposal is one which:
(1) Normally requires an environmental impact statement, or
(2) Normally does not require either an environmental impact statement
or an environmental assessment (categorical exclusion).
(b) If the proposed action is not covered by paragraph (a) of this
section, prepare an environmental assessment (§ 1508.9). The agency
shall involve environmental agencies, applicants, and the public, to the
extent practicable, in preparing assessments required by § 1508.9(a)(1).
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The passing reference to "on site mitigation" without any
discussion of what the mitigating factors are' 5 ' indicates the requirement
of discussing mitigating factors
is merely a procedural function instead
of a meaningful analysis of preventing cumulative impacts to the
environment. The court's acceptance of the Corps' finding of no adverse
impact indicates a necessity to mention the concept of mitigating factors
and that they could potentially exist, but no obligation to develop a plan
and actually put it in place to lessen the impact on the environment. 5 3
Under this logic, agencies would be allowed to routinely dodge the EIS
requirement and simply mention mitigation measures to ensure a FONSI
instead of a requirement of producing an EIS.15 4 Additionally, if the
mention of mitigation measures allows excusing an EIS, this would raise
the concern as to exactly how thorough a review the Corps' is actually
(c) Based on the environmental assessment make its determination
whether to prepare an environmental impact statement.
(d) Commence the scoping process (§ 1501.7), if the agency will
prepare an environmental impact statement.
(e) Prepare a finding of no significant impact (§ 1508.13), if the agency
determines on the basis of the environmental assessment not to prepare
a statement.
(1) The agency shall make the finding of no significant impact
available to the affected public as specified in § 1506.6.
(2) In certain limited circumstances, which the agency may cover in its
procedures under § 1507.3, the agency shall make the finding of no
significant impact available for public review (including State and
areawide clearinghouses) for 30 days before the agency makes its final
determination whether to prepare an environmental impact statement
and before the action may begin. The circumstances are:
(i) The proposed action is, or is closely similar to, one which normally
requires the preparation of an environmental impact statement under
the procedures adopted by the agency pursuant to § 1507.3, or
(ii) The nature of the proposed action is one without precedent.
40 C.F.R. § 1501.4.
151 GreatRivers HabitatAlliance, 437 F.
Supp. 2d at 1035.
152 See 40 C.F.R. § 1502.14(f).
1' See also 86 AM. JUR. 3d ProofofFacts § 99 (2006) (analyzing the mitigating factors

required under NEPA); 23 C.F.R. § 777.9 (discussion of mitigating action that can be
taken to reduce adverse impacts to wetland areas).
154 Marc R. Bulson, Off-Site Mitigationand the EIS Threshold. NEPA's Faulty
Framework,41 WASH. U. J. URB. & CoNTEMP. L. 101, 104-05 (1992).
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performing.1 55 This concern does not appear unrealistic considering an EA
is meant to be a brief yet concise analysis of the proposal and the
environmental impacts and possible alternatives to determine what action
the Corps should take require an EIS or a FONSI.1 56 However there is an
inherent contradiction within the definition of the EA as it cannot be both
brief and detailed enough to cover all of the necessary topics. 5 7 The
consistent reliance upon EAs would seem to nullify the environmental
protections set out in the policies and goals of NEPA.
This lack of concern is exemplified by the use of vague mitigating
factors to overcome development of wetlands. Considering the importance

155Id. at 107-08.
156 Sierra Club Northstar

Chapter v. Bosworth, 428 F.Supp.2d 942, 948 (D. Minn. 2006).
Id. at 948 n.5 (citing Sierra Club v. U.S. Forest Serv., 46 F.3d 835, 840 (8th Cir.
1995). This is further supported by the CEQ's answer to a question regarding the
necessary length of an EA which is as follows:
36a. Q. How long and detailed must an environmental assessment (EA)
be?
A. The environmental assessment is a concise public document which
has three defined functions. (1) It briefly provides sufficient evidence
and analysis for determining whether to prepare an EIS; (2) it aids an
agency's compliance with NEPA when no EIS is necessary, i.e., it helps
to identify better alternatives and mitigation measures; and (3) it
facilitates preparation of an EIS when one is necessary. Section
1508.9(a).
Since the EA is a concise document, it should not contain long
descriptions or detailed data which the agency may have gathered.
Rather, it should contain a brief discussion of the need for the proposal,
alternatives to the proposal, the environmental impacts of the proposed
action and alternatives, and a list of agencies and persons consulted.
Section 1508.9(b).
While the regulations do not contain page limits for EA's, the Council
has generally advised agencies to keep the length of EAs to not more
than approximately 10-15 pages. Some agencies expressly provide page
guidelines (e.g., 10-15 pages in the case of the Army Corps). To avoid
undue length, the EA may incorporate by reference background data to
support its concise discussion of the proposal and relevant issues.
Forty Most Asked Questions Concerning CEQ's National Environmental Policy Act
Regulations, 46 Fed. Reg. 18,026, 18,037 (March 23, 1981).
17

1
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the EPA places on wetlands1 5 8 and the fact that nearly 3.3 million acres of
wetlands have been destroyed between the 1970s and the 1980s has left
less than half of the original acreage of wetlands,' 59 it is difficult to
understand how the Corps' application of NEPA and the CWA could be
interpreted as honoring the value attached to this environmental
resource.160 An acknowledgement of 121 acres of wetlands, in 11 sites,
seems to indicate a significant wetland composition in one area, and yet
the Corps and the court allow the issuance of the Permit without any real
discussion of the mitigation of the adverse factors.161 Even if the goals of
NEPA are disregarded, the congressional declaration of policies and goals
of the CWA states the main purpose of the act is to "restore and maintain
the chemical, physical, and biological integrity of the Nation's waters." 62
And unlike NEPA, the CWA identifies specific ways in which to achieve
this goal and defines deadlines for doing so.163 Despite these control

" U.S. EPA, America's Wetlands: Our Vital Link between Land and Water 6, available
at http://www.epa.gov/owow/wetlands/vital/wetlands.pdf [hereinafter "America's
Wetlands"]. See also Ralph W. Tiner, Herbert C. Bergquist, Gabriel P. DeAlessio &
Matthew J. Starr. U.S. Fisheries and Wildlife, GeographicallyIsolated Wetlands: A
PreliminaryAssessment of Their Characteristicsand Status in Selected Areas of the
United States (2002), availableat
http://www.fws.gov/nwilPubsreports/isolated/report.htm (discussing some of the values
of wetlands as: water storage, slow water release, nutrient retention and cycling, sediment
retention and substrate for plants and animals).
159 America's Wetlands, supra note 158, at 12. The EPA recognizes human actions such
as: drainage, dredging and stream channelization, deposition of fill material, diking and
damming, levees, logging, construction, runoff, air and water pollutants, releasing toxic
chemicals, and introducing nonnative species as some factors causing the degradation and
loss of wetlands. Id at 11.
16 In addition, consider the wetlands initiative created by President Bush on April 22,
2004 in an effort to improve upon the "no net loss" policy in regards to wetlands to
actually increasing the overall acreage of wetlands in America each year. The initiative
is designed to protect three million wetlands over a five year period. Press Release,
Office of the Press Secretary, Bush Announces Wetlands Initiative on Earth Day (April
22, 2004), availableat http://usinfo.state.gov/gi/Archive/2004/Apr/22-447878.html ( last
visited Oct. 5, 2006).
161 GreatRivers HabitatAlliance, 437 F. Supp. 2d 1019, 1035-36
(E.D. Mo. 2006).
162 33 U.S.C. § 125 1(a)
(2000).
163 Id. § 125 1(a)(l)-(7). The provisions of
section 125 1(a) state:
In order to achieve this objective it is hereby declared that, consistent
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mechanisms, the heightened concerns emphasized in both NEPA and the
CWA policies and goals appear to be disregarded by the court.1 6
The court takes an easy out by indicating that under NEPA there is
no assessment tool or format suggested in evaluating the cumulative
impacts, only a requirement that the evaluation must occurl 65 and allows
the Corps to exert little effort. Considering the policies and goals of NEPA
and the duty imposed upon the federal government as "trustee" of the
environment,166 it is difficult to see how the this process of going through
the motions can comply with the good faith standard to uphold NEPA's
with the provisions of this chapter (1) it is the national goal that the discharge of pollutants into the
navigable waters be eliminated by 1985;
(2) it is the national goal that wherever attainable, an interim goal of
water quality which provides for the protection and propagation of fish,
shellfish, and wildlife and provides for recreation in and on the water
be achieved by July 1, 1983;
(3) it is the national policy that the discharge of toxic pollutants in toxic
amounts be prohibited;
(4) it is the national policy that Federal financial assistance be provided
to construct publicly owned waste treatment works;
(5) it is the national policy that areawide waste treatment management
planning processes be developed and implemented to assure adequate

control of sources of pollutants in each State;
(6) it is the national policy that a major research and demonstration
effort be made to develop technology necessary to eliminate the
discharge of pollutants into the navigable waters, waters of the
contiguous zone, and the oceans; and
(7) it is the national policy that programs for the control of nonpoint
sources of pollution be developed and implemented in an expeditious
manner so as to enable the goals of this chapter to be met through the
control of both point and nonpoint sources of pollution.
164 Upon conclusion of the court's analysis, after upholding the basis of the Corps'
decisions along every step of the way, the court then announces a discrepancy between
the Corps review of the cumulative environmental impacts. GreatRivers Habitat
Alliance, 437 F. Supp. 2d at 1039-40. The court finds there are "some inconsistent and
confusing statements concerning the Corps' responsibility regarding the evaluation of
cumulative impacts on flooding" within the EA. Id. at 1040. Despite these confusing and
inconsistent statements, the court relies on the sheer fact that the Corps merely considered
the cumulative impacts to constitute compliance with NEPA. Id.
6
s Id. at 1039.
'642 U.S.C. § 4332.
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values.1 67 Allowing the Corps to meet a significant requirement of the Act
through the bare minimum of effort reduces the power of NEPA to
effectively protect the environment. Review of the cumulative impacts a
project will have on an identified area is the core of NEPA's power and
ability to have a comprehensive effect on the preservation of the
environment. 168 If adherence to NEPA's requirements becomes a
ministerial process of placing a check mark next to the requirement upon
the mere insinuation of the bare bones compliance of the provision, it will
remove any meaning of what the requirements represent.
This undermining of NEPA resonates in the bills passed by the
legislature.169 Recently the "Real Id Act of 2005", Section 390 of the
"Energy Policy Act of 2005", a rider in the 2005 Department of Interior
Appropriations bill, a Forest Service proposal announced in January 2005,
and regulations adopted in 2003 by the Forest Service and Department of
Interior, are all recent measures which seek to exclude the application
NEPA all together.170 In addition, other proposals seek to eliminate the
requirement of reviewing other project alternatives.171 For example, the
Healthy Forests Restoration Act ("HFRA"), enacted in December 2003,
directs the Forest Service and the Bureau of Land Management to only
consider the agency's preferred alternative when developing plans to
reduce wildfires.172 In some situations, the alternatives requirement can be
eliminated altogether. 173 Legislation has also been enacted that limits the
judicial review and public participation of new policies.' 74 Likewise,
provisions in several bills would limit the amount of time the public has to
make comments on proposals, in some situations to as little as 30 days, 7 5
while in other situations, the opportunity for public commentary is
Minn. Pub. Interest Research Group v. Butz, 541 F. 2d 1292, 1299
(8th Cir. 1976).
See Dreher,supra note 31, at 3 (stating that analysis of alternatives
is the "heart" of
the EIS); Bulson, supra note 154, at 110 n.32; 40 C.F.R. § 1502.14 (2006).
169 Dreher, supra note 31,
at 7-8.
"0Id. at 7-9. See Pub. L. No. 109-13, Div. B, Title I, Sec. 102; Pub. L. 108-447, Div. E,
Tit. III, § 339; 70 Fed. Reg. 1023 (Jan. 5, 2005); 70 Fed. Reg. 1062 (Jan. 5, 2005); 68
Fed. Reg. 33,814 (June 5, 2003); 68 Fed. Reg. 44,598 (July 29, 2003).
171Dreher, supra note 31, at 9.
17 2 Id. See Pub. L. No. 108-148 (2003), codified at 16 U.S.C. § 6501.
173Dreher, supra note 31, at 9.
174 Id at 10.
7
1 5 id.
167
168
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circumvented completely. 176 And HFRA imposes an exhaustion
requirement on the public, meaning all possible avenues for resolution
have to be explored, before a NEPA compliance challenge can be brought
against the Forest Service. 7' 7 While these bills not only undercut the
policies and goals of NEPA, they also balk at the wetlands initiative
enacted April 22, 2004.178
Frustrations about the ineffectiveness of NEPA were echoed in the
initial report by the Task Force on Improving the National Environmental
Policy Act and Task Force on Updating the National Environmental
Policy Act.' 7 9 This initial report sets out 22 recommendations based on the
testimony and comments of witnesses and other commenters, on every
possible aspect of NEPA. 80 Among some of the concerns addressed in the
recommendations include: amending NEPA to create unambiguous
criteria for the use of Categorical Exclusions, EAs, and EISs so it is clear
what different requirements are required of an EA and an EIS; amending
NEPA to address supplemental NEPA documents; directing the Council
on Environmental Quality ("CEQ") to prepare regulations giving weight
to localized Comments; amending NEPA to create a citizen suit provision;
amending NEPA to clarify that the alternative analysis must include
consideration of the environmental impact of not taking an action on any
proposed project; and directing CEQ to promulgate regulations to make
mitigation proposals mandatory.' ' Each of these recommendations
reflects similar concerns raised by the application of NEPA in Great
Rivers HabitatAlliance. The court acknowledges that the Corps' has much
discretion in analyzing the impacts of a project and when there is no
identified assessment tool for the court to compare the Corps' decision
Sharon Buccino, A Law That Is NeededNow More Than Ever, ENvT'L L. INST.
36
(2005).
1" Dreher, supra note 31, at 10. See 16 U.S.C. §§ 6515-16.
178 See supra notes 160, 164. The wetlands initiative
created by President Bush on April
176

22, 2004 was designed to protect three million wetlands over a five year period. Press
Release, supranote 160.
17 Committee on Resources, United States
House of Representatives, Task Forceon
Improving the NationalEnvironmentalPolicy Act and Task Force on updating the
NationalEnvironmentalPolicy Act (2005).
1so See Dreher,supra note 31, at 4, 25.
1s' Id.

at 25-27.
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making, it is difficult to find fault in the Corps' decision when there are no
specific outcomes to meet or specification of the methods of evaluation.182
While there may not be a quick and easy fix for NEPA, the values outlined
in the Act would be reinforced by the adoption of the task force's
recommendations.

VI.

CONCLUSION

Whether the Corps erred in issuing the Permit or not is unclear as
the factual analysis in Great Rivers Habitat Alliance is not especially
telling. What is clear is the effectiveness of NEPA is waning. The
application of the NEPA requirements to the Project proposal in Great
Rivers HabitatAlliance illustrates an apathetic application of NEPA and
the court's inability or lack of interest in holding the Corps more
responsible to the duty of care owed to the beneficiaries of the
environment of the United States.
While concerns regarding NEPA have been addressed by a task
force, the recommendations for change seem to find little support under
the current administration's legislative policies. Requests are made asking
for more enforcement power within NEPA and clarification of terms and
the assessment tools to be utilized, but the current legislation reflects an
interest in eliminating NEPA all together.
Given the principles on which NEPA was established, to
counteract the impacts on the environment caused by immense growth in
population and urbanization in an effort to preserve the national heritage
of the Unites States' environment, there is no better time than now to
strengthen NEPA as the United States' population has surpassed the 300
million mark and there are no signs that the population growth will cease
or slow anytime soon. Currently NEPA has been gutted, not only by
legislative acts, but also through judicial actions. Modifications need to be
made to NEPA to restore it to meet its original purpose.
JENNIFER WIEMAN
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GreatRivers HabitatAlliance, 437 F. Supp. 2d 1019, 1039-40 (E.D. Mo. 2006).
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